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Def endant s.

Def endant Jeffrey Rasey (hereinafter "Rasey") noves to
di sm ss [Doc. #29] Count One of the Conplaint as to him Count
One all eges that defendants W1l auer, Taylor, Pollick, Bennett
and Rasey, acting under color of state law, unlawfully entered
and searched plaintiffs' honme in violation of the Fourth and
Fourteenth Amendnents of the United States Constitution. For the
reasons set forth bel ow, defendant Rasey's notion is GRANTED.

St andard of Revi ew

In ruling on this notion to dismss, the Court nust accept
as true all factual allegations of the conplaint and nust draw

all reasonable inferences in favor of the plaintiff. Ganino v.



Ctizens Uilities Co., 228 F.3d 154, 161 (2d G r. 2000).

Dismssal is proper only if it is clear that no relief could be
grant ed under any set of facts that could be proved consi stent

with the allegations. H shon v. King & Spalding, 467 U S. 69, 73

(1984). However, while the pleading standard in federal court is
a liberal one, bald assertions and conclusions of law w || not

suffice. Leeds v. Meltz, 85 F.3d 51, 53 (2d Gr. 1996); see also

H rsch v. Arthur Andersen & Co., 72 F.3d 1085, 1088, 1092 (2d

Cr. 1995) (holding that conclusory allegations as to the | egal
status of defendants' acts need not be accepted as true for

purposes of ruling on a notion to dism ss); see generally 2

Moore's Federal Practice 8 12.34[1][b] (3d ed. 2001).

Facts

The Court accepts as true the followi ng facts for the
pur poses of defendant Rasey's notion to di sm ss.

Plaintiffs Emma, Kim and Reggie Tyson live in Emma Tyson's
home in Wndsor, Connecticut. Conpl. 1 1-3. Emmma Tyson bought
the home on June 22, 1999. 1d. ¥ 13. A warranty deed was
recorded in the Wndsor Land Records on June 23, 1999. 1d. ¥ 20.

Def endant Rasey is a Special Agent enployed by the Federal
Bureau of Investigation. 1d. at § 8. Defendants WI I auer,

Tayl or, Pollick, and Bennett are state and | ocal police officers
enpl oyed by the towns of Bloonfield and Wndsor and the State of

Connecticut. 1d. at | 4-7.



On or about Cctober 20, 1999, at approximately 5:57 a.m,
plaintiffs were asleep in their beds when various defendants,

i ncludi ng Rasey, attenpted to execute a federal arrest warrant
against a Dennis Rowe. 1d. § 15.

Def endants entered the Tyson househol d t hrough the back and
front entrances, allegedly with weapons drawn, carrying battering
rams and shouting at plaintiffs to "get down." 1d. Y 16, 17.

Def endants searched cl osets and other areas of plaintiffs
home. [d. 1 19. Plaintiffs showed the property deed to
defendants to prove that plaintiff Enma Tyson owned the property
and that Dennis Rowe did not reside there. 1d. T 20.

Plaintiff Enmma Tyson suffered an asthma attack at the tine
of the search and nmedics were called to adm ni ster breathing
treatments. 1d. | 25.

Def endants apparently stated that they had entered the wong
prem ses, and left w thout further explanation or apology. [d.
21. According to the Conpl aint, defendants did not conduct any
foll owup investigation or inquiry. Id.

Plaintiffs assert that Dennis Rowe had not resided at the
property for approximately four nonths prior to the execution of
the arrest warrant at plaintiffs' honme. [d. T 22. Rowe was
| ater arrested at another property in Wndsor, Connecticut. 1d.

Plaintiffs claimthat neighbors w tnessed defendants'
attenpts to execute the search warrant, and a newspaper
apparently later reported that Dennis "D cky" Rowe, residing at
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plaintiffs' address, was arrested on drug charges. [d. { 24.

Di scussi on

Counts One through Ten of the Conplaint allege that
def endant Rasey violated federal and state law. By order of this
Court [Doc. #34], the United States has been substituted for
Rasey on Counts Two through Nine, all of which allege violations
of state law.! Count Ten contains a Bivens-type claimfor relief
agai nst Rasey, alleging a violation of federal constitutional
I aw. 2

Plaintiffs allege in Count One that Rasey violated their
civil rights and seek relief pursuant to 42 U.S.C. 8§ 1983. As
Rasey points out, however, federal officials or agents who act
pursuant to federal |aw do not act under color of state |aw,
i nstead, they act under color of federal law. Therefore, as a
general rule, federal officials are not subject to suit under

Section 1983. See, e.qg., Kingsley v. Bureau of Prisons, 937 F.2d

! The Federal Tort Clains Act, 28 U S.C. 88 1346(b), 2671
et seq., as anended by section 5 of the Westfall Act, provides
that a suit against the United States shall be the exclusive
remedy for persons wth clains for damages resulting fromthe
wrongful or negligent acts or om ssions of federal enployees
taken within the scope of their office or enploynment. See 28
US C 8§ 2679(b)(1). Upon certification by the Attorney General
that a federal enployee was acting within the scope of his office
or enploynment at the tine of the incident giving rise to a claim
any civil action arising out of that incident shall be deened to
be an action against the United States, and the United States
shal |l be substituted as the sol e defendant as to those cl ai ns.
See 28 U.S.C. 8§ 2679(d)(1).

2 Defendant Rasey has not noved to dism ss Count Ten.
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26, 30 n.4 (2d Gr. 1991) (an action brought pursuant to Section
1983 "cannot |ie against federal officials"); Mirray v.

Departnment of Justice, 821 F. Supp.94, 100 (ED.N.Y.), aff'd

wi thout opinion, 14 F.3d 591 (2d Cr. 1993); John's Insulation,

Inc. v. Siska Const. Co., 774 F. Supp. 156, 161 (S.D.N Y. 1991)

(Section 1983 is not applicable to the actions of the federal
government or its officials).

Some courts have found that federal officials have acted
under color of state law, but only where there is evidence that
they have played a significant role in a state program or have
acted in concert or in conspiracy with state officials to violate
a person's rights under the Constitution or federal |aw. See,

e.g., Kletschka v. Driver, 411 F.2d 436, 449 (2d Cr. 1969) (the

federal defendant acted under color of state | aw because it was a
joint participant in the challenged activity where the state had
insinuated itself into a position of interdependence with the

federal defendant); Hondes v. F.D.1.C, 137 F.3d 148, 158 (3d

Cr. 1998) (federal officials are subject to Section 1983
liability where they have acted "under color of state |law, for

exanple in conspiracy with state officials"); Strickland v.

Shalala, 123 F.3d 863, 867 (6th Gir. 1997) (a federal official
has acted under color of state |aw only when there is evidence
that federal and state officials engaged in a conspiracy or
"synbiotic" venture to violate a person's rights under the

Constitution or federal law); Andujar v. Winberger, 69 F.R D
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690, 695 (S.D.N. Y. 1976) (federal officials played a "significant

role" in a state program; Lyons v. Winberger, 376 F. Supp. 248,

254 (S.D.N. Y. 1974) (the state or its officials were
"significantly involved" in a federal program

To transform Rasey into a state actor for the purposes of
their Section 1983 claimagainst him plaintiffs nmust show t hat
there was a synbiotic relationship between Rasey and the state
def endants such that the challenged action nay fairly be
attributed to the state. Plaintiffs argue that a general
al l egation of a conspiracy between Rasey and the state defendants

is sufficient to withstand a notion to dismss. See Kletschka,

411 F. 2d at 449. However, the Second Circuit recently stated
that a conplaint "'containing only conclusory, vague, or general
al l egations of conspiracy to deprive a person of constitutional

rights cannot withstand a notion to dismss.'" Brown v. Gty of

Oneonta, 106 F.3d 1125, 1133 (2d Gr. 1997) (quoting Summer V.

D xon, 709 F.2d 173, 175 (2d Cr. 1983). 1In this case,
plaintiffs do not state facts alleging a synbiotic rel ationship,?
nor do they make nore than a vague, general allegation that Rasey
conspired with the state defendants. Therefore, plaintiffs have
failed to state a claimupon which relief may be granted under

Section 1983. Accordingly, Count One as to defendant Rasey is

3 The only overt act taken by Rasey with the assistance of
the state defendants was his attenpt execute a federal arrest
war r ant .



di sm ssed.

Concl usi on

For the reasons set forth above, defendant Rasey's notion to

di sm ss [Doc. #29] Count One is GRANTED as to him

SO ORDERED

Dat ed: May 28, 2002
Wat er bury, CT /sl
Cerard L. Coettel
United States District Judge




